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Greetings from Betty:

Whatever could have gone wrong in getting this newsletter out to you, has gone wrong.  Email me personally if you want a list of all the excuses, but suffice it to say, we haven’t been just goofin’ off...

 I feel fortunate that I was able to attend the AFGE Region IV annual meeting that was held here in Greenville in October.  It was ....an experience. I’ll try to give you the highlights.

Prior to the meeting, AFGE Council President Jim Marshall addressed our office.  For educational purposes, he stated that his job as Council president is to represent our (referring to bargaining unit employees) interests at OHA; he serves on the Executive General Committee at OHA, negotiates the National Agreement and MOU’s at the OHA component level.  He indicated that Local Presidents are responsible for regional issues.  

Mr. Marshall then discussed HPI (we were notified prior to the meeting that that was the only issue he was going to discuss).  He is a member of the Executive Steering Committee which had studied HPI, and indicated that it was primarily composed of people from DDS, ALJ’s, PSC, and DO’s.  He indicated no AFGE bue’s were on the committee.  He stated that he had bought into HPI because of the number of promotions for union members.  His position had been that the process was flawed, but that it could be fixed later. He indicated that the rotational process had been the biggest problem, and had been a total disaster from a morale standpoint. He stated that after the implementation of Phases II and III, some changes had been made, including the creation of a new position for receptionist (although very few offices had felt it was worthy of using a FTE slot to man the GS 2-3-4 position).  He also stated that they had created a new position for MDKT, which involves 25% case preparation and is a GS 8 position.  Mr. Marshall indicated that one of the major problems with the implementation of HPI had been that the systems capability never materialized. Mr. Marshall stated that the system has changed due to its inherent problems, and that the Steering Committee evaluated something that no longer exists.  He stated that the ALJ’s are proposing to do away with HPI and return to the Unit System, which he felt would not work.  

Later in his presentation, Mr. Marshall speculated about the future of HPI.  He said that he had been assured that no matter what the Steering Committee recommends, no position downgrades would result. 

Mr. Marshall discussed his efforts in getting Flexiplace approved.  He stated that the Agency had not wanted to implement it.  He stated that there is no reason every writer should not have three days.  He also stated that the evaluation of Flexiplace which had been provided for in the original contract had not taken place.  He expected things to change when the new commissioner was sworn in, as prior to that time, everyone was “acting” in their official capacities.  He also stated that the Bush termination of Partnership had hindered communication between management and labor, but that he believed a recently signed agreement would reestablish the working relationship.

Mr. Marshall stated that it was his intention to create a straight up career ladder from GS-4 through at least a GS-11 journeyman decision writer.  He felt the GS-12 position should stand alone, and would be the only position to draft affirmations.  He felt that within the group concept, an employee could perform his current PD duties and all those of the lower graded duties.  He stated that this was how the promotional process worked at the DO, PSC, and at the AC, where GS 13 analysts do a lot of GS 7-8 duties.

We asked Mr. Marshall what role he felt the attorneys played at OHA.  (we didn’t get a direct answer, and evasion became more apparent.  I’m going straight from my notes and they got a little incoherent here—maybe because the issues were so important to me).  He did state that it was the Judges who had prevented the return of the Senior Attorney program. Mr. Marshall stated that he felt HPI had been a big boost to attorneys, because a lot of attorneys were picked up as PGS’s in HPI.  He said there would have to be a change in the law or a change in the judges before anything significant would change for OHA attorneys.  He indicated that OPM no longer considers us to “be” attorneys—which was required in order to get overtime for attorneys (he said OPM regulations prohibited attorneys from being paid overtime).  He did mention that the government representative concept had been discussed.  However, he indicated if that concept ever reached fruition, those jobs would most probably be staffed by attorneys from OGC, which has increased its attorney staffing three or four times in the past few years and has lots of bodies available for those jobs.  

Mr. Marshall indicated that classification of attorneys is an issue.  What generates the promotional potential for attorneys is signatory authority.  AC attorneys review ALJ decisions and can sign some orders, which justifies their GS 13 status. Claims reps have signatory authority for payment.  Mr. Marshall stated that the GS-13 senior attorney position description was essentially a smoke screen.  Given the overtime ruling, he stated that Associate Commissioner Geier has indicated that she did not feel bar membership was necessary for OHA attorneys.  Mr. Marshall stated that nothing will change in the current environment.  We asked why the attorneys are not valued, and Mr. Marshall indicated that it was because the ALJ’s have a powerful lobby which uses the fact that the political arena is top heavy with attorneys to support their agenda.  It could be that the time has come for the AAA to up its dues and begin to formally lobby our interests in Washington.

After this delightful interlude, I attended the AFGE Regional Meeting, at which Mr. Marshall was the featured speaker.  He discussed many of the same topics at the Regional meeting as had been discussed at our office meeting-but these had a different slant than his statements.  I was disappointed that Mr. Marshall did not use this meeting as an opportunity to educate the stewards in attendance. For example, one steward asked about whether they had to represent non dues paying bargaining unit employees.  Despite AFGE’s oft quoted mantra: “we don’t have to represent them if they don’t pay dues,” Mr. Marshall did tell the group, grudgingly, that non-dues paying members had to be represented.  He said they didn’t have to give them “good” representation or work particularly hard.  Another steward asked why any representation was necessary—no discussion of  the rights and responsibilities inherent as a result of exclusive representation under 5 USC 71, §7114 of Subchapter II was mentioned.  Mr. Marshall also state that while he has been reprimanded on several occasions when non dues paying members won challenges against AFGE on this issue, since their only remedy is to make him apologize -- he didn’t care.

Mr. Marshall did mention the Article 16 grievances (over whether the Agency should reimburse us for required coursework to maintain Agency required licenses).  He indicated that the Agency was dragging its feet.  It is going to Arbitration, but the Agency failed to designate a representative for many months; then the representative indicated she was only available for very limited periods...  He has asked that the representative be available for arbitration on the issue the first quarter of 2002, and if not, that the Union would proceed under the contract.

Security issues were discussed.  The Awards process was also discussed, particularly the fact that some offices returned money which could have been used to reward individuals in those HO’s.  The money was distributed in second tier awards.

OFFICE SELECTION CONTROVERSY:

Building on the success experienced in Knoxville (as reported in an earlier newsletter), the Greenville attorneys were successful in overturning a decision which would have  allowed the selection of offices in newly acquired space to be performed by service comp date.  As the well established prior practice in the office had been to allow for the selection of such offices by time in position, the attorneys memorandum on the issue resulted in the reselection of those offices by time in position.  

SENIOR ATTORNEY MAR PROBLEMS:

Please be aware that senior attorney screenings are possibly not being properly recorded.  You all received Jim Hitchcock’s email on this issue earlier in the week, so there’s no need to resend it here.  Possible solutions are:

If you go under "B" (Assign/Edit a Case) in HOTS, and input the profile code (this is on the fourth line from the bottom) as "R" (regular case) or "P" (profile case), it will show up on the MAR.  

Beth Mangus

Jim O’Connell also uses this procedure:

“Over the past few months, I noted that the MAR, section I.F.1 was not giving the correct number for the actual cases being screened.  We ran a report 38 and compared the cases which went through DWR and what the MAR picked up.  The ONLY cases being reported on the MAR are cases with a profile indicator in the profile field, usually P cases.  We do not know if this will compromise the database but we are recommending the senior attorneys place an R or an O in the profile field if there is no indicator in that field on cases being screened.

I believe the section of the MAR in question was set up to capture senior attorney cases when we had the signature authority senior attorneys.  Of course, a HOTS report 38 captures what the senior attorneys are screening even if the MAR does not.  I attach this to my copy of the MAR in the event someone asks about the low number on the MAR, something which has not happened yet.”

AAA ELECTIONS:

So far, we have one candidate for each office:  Lisa Hall, Paducah OHA, President;  John Hutto, Hattiesburg, OHA, Vice President;  Jim Hitchcock, Knoxville OHA, Secretary; and Judi Bentley, Paducah OHA, Treasurer.  If there are any others out there interested in running, please let one of the officers know ASAP.  If the current slate is unopposed, we will probably do a confirmation vote by e-mail.  If other candidates are submitted, a mail-in ballot will be prepared.  We encourage candidates from outside of Region IV to run.

The following was submitted by Karen Asard:


Senior Attorney K.E. Asard

Senior Attorney Lisa Digioia-Eairheart

Senior Attorney Gerald Resnick 

Reply to: OHA/SSA

        
   22nd Floor

               157 Church Street

               New Haven, CT 06510

                                                                                                                                                                                      (203) 787-7771

August 30, 2001

Ms. Ellen Habenicht 

U.S. Government Accounting Office

441 G Street, N.W.

Room 5928

Washington, D.C. 20548

RE:
GAO Report on the SSA/OHA Senior Attorney Program

Dear Ms. Habenicht:

Thank you for taking the time to review the following information during your investigation. As we are sure that you have received a wealth of information from other sources, we want to focus on only one small facet of the former Senior Attorney Program or STDP Action Number 7 (STDP#7) as it was also known. The one component of STDP#7 that we wish to convey to you is the overwhelming success it had in reducing processing times for a significant number of claimants. The Senior Attorneys were able to get cases out faster, with a lower remand rate then the Administrative Law Judges (ALJs) than any other established program in the history of OHA and they were able to do this with minimum--if any--training or support. Please note that there has been a tremendous negative impact on the claimants as a direct result of the termination of the Senior Attorney Program because there is currently reluctance on the part of the ALJs to grant cases without a hearing. This is true even though one of the major tenets of HPI was more on-the-record (OTR) decisions.

As you review this information, please keep in mind that the Social Security Administration (SSA) could implement this proven-to-be-efficient program almost immediately--with only minimal cost to the operating budget. This is true as there are presently substantial numbers of Senior Attorneys who are already grade 13 with several years worth of signatory authority experience that could immediately start processing fully favorable cases.

It is important that you are aware of an objective method available for assessing the effectiveness of the Senior Attorney Program that the Office of Hearings and Appeals (OHA) has readily available. OHA maintains a Hearing Office Tracking System (HOTS) that tracks all types of numeric standards of performance. Although we are not privy to the national HOTS system we are privy to some local reports.
 After a careful review of the reports available, we have chosen the one that most aptly demonstrates the effective of the Senior Attorney Program.  One of the main measures of effectiveness of any disability decision based program within SSA is the length of time a claimant waits for the ultimate decision and this is an objective measurement that can be ascertained by reviewing the aforementioned HOTS reports. 

Please note that although the HOTS reports that we discuss are only indicative of the performance in our office, the information contained therein are representative of the national effectiveness of the program-at-large. The HOTS report we wish to discuss is Report #27A Average Processing Times. To demonstrate the significantly reduced processing times under the Senior Attorney Program we compare two different time periods. Please note that STDP#7 began in March 1995 and for the most part had been up and running by June 1995. Additionally, please note that signatory authority for Senior Attorneys for our office was officially rescinded in August 2000. However, our HOTS database is only accessible from February 1998 forward. The first time period we use in our comparison is from February 1998 (the first date HOTS information is available to us) to July 2000 (the last full month of signatory authority for Senior Attorneys). The second time period we use in our comparison is from August 2000 through August 2001, one full year after Senior Attorney signatory authority had been rescinded. 

We submit that the comparison of these two time periods is significant because during Time Period #1 the ALJs were processing a reduced number of fully favorables (the only type of disposition a Senior Attorney was allowed to perform). As fully favorables should take less effort to bring to final disposition, the assumption would be that ALJ average processing times would significantly drop. This is especially true given the inordinate amount of support resources the ALJs are given in stark comparison with the lack of resources given to the Senior Attorneys. In addition, one of the major principles of HPI was that there would be a substantial increase in the number of OTRs issued by the ALJs. This was supposed to result in a dramatic decrease in the average waiting times endured by the most obviously disabled claimants. The reports discussed above clearly show that neither of these HPI goals has come to pass.

The Average Processing Reports for the two time periods reveal that the ALJ average processing time was reduced by less than 22% even after they were given all of the fully favorable dispositions in the office. For the first time period the average processing time for the ALJs was 368 days from request for hearing until final disposition. For the Senior Attorneys the same measurement was only 120 days or less than 33% of the ALJs processing times. For the second time period the ALJs' processing time reduced by less than 22% to an average of 290 days from request for hearing to final disposition. (Attachment 1.)

In essence this data reveals that once the Senior Attorney signatory authority was rescinded even those claimants who were ultimately going to be paid benefits had to wait an average of 290 days. This is particularly distressing in light of the fact that the Senior Attorneys could have completed those cases in an average 120 days. When the Agency backlogs are at an unprecedented high, it would appear to be very irresponsible not to reinstate the very program that directly reduced the waiting time for the most obviously disabled claimants.

In order to demonstrate to you the direct impact STDP#7 had on claimants, we have enclosed several months worth of reports reflecting the fast processing time that the Senior Attorneys were able to accomplish. Please remember that these processing times were accomplished even in face of a complete lack of clerical help, apathy on the part of management for the program and downright hostility from the ALJs.  The various pages indicate the date the claimant requested a hearing "REQ-DATE" and the date the case was closed "STAT-DATE". When a case is designated as "clsd" it means it has been drafted, signed and mailed. We have taken the liberty of highlighting a rather small sampling of cases that indicate that they were closed well within 3 months of the claimant's request for hearing. In some instances they were closed within 1 month of the request for hearing. (Attachment 2.) Please compare this with the majority of ALJ cases that make claimants--even those who will eventually be granted benefits--wait sometimes up to several years for a decision.

Another indication of how successful the Senior Attorney program was comes directly from OHA management as well as members of Congress. Please consider the following excerpts:

Every Region now has one or more offices where the STDP program is working smoothly and where Senior Attorney dispositions currently meet or exceeded the levels needed to meet the 50,000 case goal. 

I believe that STDP #7 has been somewhat neglected in the past quarter with our emphasis on reducing the decision writing backlog.  However, the time has come to recognize the importance of this initiative to our case processing goals and to give it the priority status it needs in terms of resources and management support.


STDP Bulletin Number 6, from Chief Administrative Law Judge Charles Boyer, January 6, 1997 (Attachment 3.)

Between 10/01/96 and 02/13/97, the Appeals Council reviewed 142 unappealed Senior Attorney decisions. They effectuated 125 (88.03%), remanded 16 (11.27% and issued an Appeals Council decision on 1 (.70%).  This compares most favorably with the effectuation rate of 83.78 for 148 ALJ on the record favorable decisions which were reviewed during the same period.  

You are doing great. Keep up the good work.  I assure you that we will continue our efforts to improve and maintain STDP case flow, facilitate the program and balance workloads to ensure that all of our Action #7 Adjudicators have the cases to review and the support they need to be as productive as they can be.

Performance Memorandum, from Chief Administrative Law Judge Charles Boyer, February 27, 1997. (Attachment 4.)

I want to take this opportunity to thank you and congratulate all of you for your outstanding performance in the month of February. Your efforts paid off in tremendous service to the public.  The hearings pending level was pushed downward by 7,700 cases to 445,000 and the decision writing pending was reduced by a whopping 2,500 cases to 29,600. You have demonstrated that we can meet all of our performance goals, and you should be proud of that accomplishment.

I am also pleased to announce that the Commissioner had decided to extend the Senior Attorney program (Action #7) until the end of June, 1998.  With that decision, we will be able to continue the very positive workload trends that you have established in February and continue to build upon that momentum.



Memorandum, from Associate Commissioner Rita Geier, dated March 20, 1998. 

(Attachment 5.)

We are writing to express our strong support for the Senior Attorney program…the Senior Attorney program has effectively facilitated the processing of disability claims … [the Senior Attorney program] has reduced the processing time of claimants by an average of 180 days.

Letter dated June 16, 1998, signed by Edward M. Kennedy, John F. Kerry, Edward Markey Joseph Moakly, Barney Frank, Joseph P. Kennedy, Martin T. Meehan, Richard E. Neal, John W. Olver, James P. McGovern, William D. Delahunt and John F. Tierney. (Attachment 6.)

The average processing time goal of 257 days is a sharp decline from the average of 316 days for FY due to our success in reducing the percentage of aged cases and the beneficial effects of HPI and continuation of the Senior Attorney program in non-HPI offices.  This adds up to much better service for our claimants.

Dialog2000, Associate Commissioner's Message, November 1999 

(Attachment 7.)

In essence the overwhelming evidence supports a finding that the Senior Attorney program reduced the backlog, processed cases within inordinately quick turn around times and had a better accuracy rate then the ALJs when the comparison was controlled for similar cases. It stands repeating that the program accomplished all this with either minimal or no clerical support, apathy--at best--on the part of most local management teams and overt hostility from the ALJs. Please note that there is an active but insidious movement on the part of the ALJ Union to prevent the Senior Attorney program from being reinstated. There are strong indications that there was active lobbying by the ALJ Union to dismantle the Senior Attorney program and there remains active lobbying to prevent reinstatement of the program by the ALJ Union. We ask that you please take this bias under consideration when accepting information from the ALJ Union or one of their varied lobbyists.

We thank you for your consideration of all of the information contained herein and look forward to your report.

If you have any questions or wish to contact us for any reason, please feel free to do so.






Respectfully submitted,

K.E. Asard


Lisa Digioia-Eairheart

Gerald Resnick 

Senior Attorney

Senior Attorney

Senior Attorney

For those of you who’ve been interested in the possibility of an independent Medicare ALJ Corps, take a look at this:

LEGISLATIVE BULLETIN 

107-5





October 10, 2001


Subcommittee on Health Approves H.R. 2768,

      the Medicare Regulatory and Contract Reform Act of 2001

On October 4, 2001, the Subcommittee on Health of the House Committee 

on Ways and Means unanimously approved and reported to the full committee 

H.R. 2768, the Medicare Regulatory and Contract Reform Act of 2001.  As 

reported, the bill included the following provisions of interest to SSA.



Provider Appeals

Transfer of Administrative Law Judges from SSA to DHHS

· Would require SSA and DHHS to develop a plan under which 

       Administrative Law Judges responsible solely for Medicare cases would 

       be transferred from SSA to DHHS to hear Medicare cases. 

· SSA and DHHS would be required to deliver this plan by 

      October 1, 2003. 

Beneficiary Outreach Demonstration Program

Medicare Specialists

· Would require DHHS to create a Medicare specialist position.  The 

      Medicare specialist would provide assistance and advice to Medicare 

      beneficiaries.  These specialists would be located in local SSA offices.  

      This demonstration project would last three years. 

· Effective upon enactment.   

ASSESSMENT PANELS:

A canvassing announcement has gone out for volunteers for assessment panels.  Management should have announced the opportunity to volunteer.  I would like to encourage everyone who has not served on an assessment panel to volunteer.  It is an incredible learning experience.  Listening to the comments made in evaluating promotion applications or award nominations is extremely eye opening, to say the least.  Also, not that many attorneys volunteer to serve.  It is important that we as a group do our fair share.  And, IMHO, the Agency is well served anytime an attorney can throw his two cents in.  If you want to participate, complete the attached form and give it to your HOM.     If you feel it at all likely that your HOM might not forward your form, feel free to send it to your Regional office yourself.

CANVASSING NOTICE – ASSESSMENT PANEL VOLUNTEER INFORMATION

Assessment panels play a very important role in the SSA/AFGE Merit Promotion Plan.  They develop the assessment criteria which will be posted with the merit promotion job announcement, they rate the eligible applicants against that criteria and they determine which applicants should be referred to the selecting official on the well-qualified list.  Normally, panels will consist of three management officials and three volunteer bargaining unit representatives.  I encourage you to participate fully in this process by volunteering to serve on assessment panels.

PLEASE PROVIDE THE FOLLOWING INFORMATION TO _________________________ NLT COB _____________________.

VOLUNTEER ROSTERS ONLY REMAIN IN EFFECT FOR ONE YEAR.  THEREFORE, THOSE EMPLOYEES WHO APPLIED LAST YEAR, AND WHO WISH TO CONTINUE TO SERVE ON PANELS, MUST AGAIN SUBMIT THE REQUESTED INFORMATION TO BE INCLUDED ON FY 2002 ROSTERS.

NAME:






WORK PHONE:

WORK ADDRESS:

CURRENT ORGANIZATIONAL LOCATION:

CURRENT POSITION TITLE, SERIES, GRADE:

CURRENT POSITION HELD FROM:



TO:

______ I AM INTERESTED IN SERVING AS A VOLUNTEER BARGAINING UNIT ASSESSMENT PANEL MEMBER FOR THE FOLLOWING TYPE(S) OF POSITIONS IN OHA.  (Please circle your selections):



Information Receptionist



Case Intake Assistant

Docket Clerk

Case Assistant



Senior Case Assistant



Lead Case Assistant



Paralegal Specialist



Computer Assistant



Attorney Adviser



Language Specialist

_____ I WOULD BE WILLING TO SERVE ON ASSESSMENT PANELS FOR POSITIONS IN OTHER SSA COMPONENTS (SPECIFY):

Signature and Date Signed

� Please note that you could request a copy of all national HOTS reports from OHA's Office of the Chief Administrative Law Judge. These reports should be available historically from the beginning of the Senior Attorney Program.







