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A Message from the President

First, I want to thank everyone who responded to Associate Commissioner Thurmond's survey.  He said that approximately 1,600 responses had come in (a fairly poor showing, IMHO, where approximately 8,000 could have responded).  I hope our voices constitute good percentage of those received.  He said that he does have staff tabulating the surveys.  He has looked over several himself.  He intends to publicize the results of the survey shortly.

As you can tell, I actually spoke with Comm. Thurmond last week.  He is in the process of touching base with all the groups such as ours.  I was very impressed with his grasp of the situation here at OHA.  He obviously has been doing his homework.  He is well aware of the problems with HPI and the need for change in the immediate future to avoid our having 500,000 pending cases at this time next year.  Although he did not express an opinion regarding possible solutions, he did make it clear that as a former litigator and attorney/manager, he recognizes the unique contributions we make to the agency.  He views the pool of attorneys and judges as talent and as key to pulling OHA out of the mess we are in.  I came away from the conversation with a feeling of optimism I had not felt in a long time.  It appears that in the future our input will be sought in making some decisions and that our talents will be more fully utilized.  I can say for sure, though, we are living in interesting times.

On to a totally different subject, apparently HPI is being stopped in its tracks.  Although for many there will be no practical effect any time soon, some attorneys have been negatively impacted.  Positions had been advertised the past couple of months, yet are not going to be filled any time soon due to a freeze, including several Senior Attorney slots.  We will let you know if we hear of any progress.

Lisa Hall  

Attention all Members! 

Attached below are some documents of particular interest.  The first is a Hearing Advisory, noting the postponement of a hearing on challenges to SSA.  The second is a letter from Jim Hill to NTEU members.  The third is the current list of members whose dues are up to date.  

Please check over your information below.  If your name is not on this list you probably need to pay your dues!  Please send your check to Judith Bentley.  If your name is not on this list you have paid your dues, please contact Judith Bentley to clarify and confirm receipt.  Email is probably the best choice to follow up on this. 

Federal Question Jurisdiction 

Roger Nelson, a member in Mobile provided the attached link along with the following comment.

The link below will take you to a discussion of a very interesting article regarding Medicare provider reimbursement. The dispute is between two providers and it presents the federal courts with some cutting edge, thorny issues to resolve. It’s well worth reading.

Roger

Association of Attorney-Advisors Website
Our website is at www.synets.com/atty-adv.  It is still alive and a member is asking for help regarding a personnel issue.  I suspect some of our members have had applicable experience.  Please try to check the site regularly and submit comments to keep it active.

Turning IVT into CLE
I have had good luck getting CLE hours for SSA IVT sessions.  In fact, I do not think I have ever had a request denied.  Many years, the only courses I have to pay exorbitant enrollment fees for are the required ethics hours.  NC is now going to allow some credit for courses taken on the internet, so I may be able to get approval for some ethics hours too.  

The NC Bar has a form to fill out showing location, name of class, name of CLE sponsor, and who they can call to check that the class was given and you were present.  They are quite prompt in response to requests.

With the form, you need to send a brochure or outline that describes the course content, identifies the faculty, lists the topics by titles, and shows the time schedule for each topic.  During each broadcast, I keep notes of the general topics, times spent on each, who presented the information on each topic, and exact times of breaks, and I type it up in program format.  (This is the hardest part of the process, since it is often hard to write down the names and titles of each person, especially if they are not printed on the screen and there is no tape to watch later!) If a doctor is a presenter, I get the PQ from the AMA source.

Then, they want a description (contents, number of pages, etc.) of the written materials made available to each attendee.  (Why “attendee”?  We are attending, not being attended.)  If there are no actual handouts or student materials on the IVT website, I usually xerox the regs and rulings that will be discussed, or the first page of each.  

Question and Answer periods cannot be more than 15 minutes per CLE hour, and no credit is given for breaks or introductory remarks, so this has to be taken into account when you calculate your request.

There is a nominal fee (about $2 an hour) before the hours can be counted towards your year’s total.

Sean Curley

Greensboro NC OHA

Unfortunately, the Tennessee Commission on CLE and Specialization is not as generous.  My request for certification of the Musculoskeletal IVT was denied.  I was advised that this would be the standard policy, unless 1. more than 50% of the presenters are unconnected to the agency (i.e. not SSA or DDS employees); or 2. we open up attendance to private attorneys.

Jim Hitchcock

The New Musculoskeletal Listings - Res Judicata & Reopening - 

"Making it Through the Night"
Administrative Law Judge Catherine Ravinski gave us permission to publish her memoranda on this issue.  I find it helpful and concise.  I heartily thank Judge Ravinski for sharing this information.

Jim Hitchcock

2/19/02 is almost upon us, and we are all scrambling to issue every decision we can involving a musculoskeletal impairment, for those cases still in limbo as of that date will have to be readjudicated under the new listings.  So, what happens when we are deciding a POD/DIB case under the new listings, and there has been a previous application for benefits?  The training materials indicate that "res judicata does not apply".  What does this mean?  And how do we handle the issue of reopening and revision?

Today, I reviewed a case for scheduling which I think raises these questions in a practical context.  I'm sharing the details with all of you in hopes it will provide you with a useful example.  Here's the scenario:  the claimant filed 3 applications for a POD/DIB.  The third of these is before us on a R/H.  DLI is 12/31/00.

7/7/95 DIB application #1- AOD 12/1/94, Herniated Lumbar Disc

11/21/95 Initial Determination Notice

9/6/98 Unfavorable ALJ Decision (no appeal)

12/28/99 DIB application #2 - same AOD

5/1/00 Initial Det. Notice (no appeal)

10/16/00 DIB application #3 - same AOD

(denied initially and on recon.; R/H is before us)

The case is set for hearing.  The ALJ cannot apply administrative res judicata. Why not? What does that mean?  The ALJ can only apply administrative res judicata if the facts and issues previously adjudicated (through 5/1/00, the date of the most recent previous administratively final determination in the claimant's case) are identical to those now presented (in connection with the request for hearing on the current claim) for that same period (through 5/1/00).  20 CFR 404.957(c).  Let's assume that the claimant has not submitted any new and material evidence in connection with the third claim regarding his condition on/before 5/1/00, so the facts previously decided are the same as those now presented for that period of time.   However, there has been a change of law (the new listings) and that change creates a new issue which bars the application of administrative res judicata through 5/1/00.  This means that in connection with the request for hearing on application #3, we must again consider the issue of alleged disability since 12/1/94 under the new musculoskeletal listings.  In our decision, we may, if appropriate, establish that the claimant has been disabled since 12/1/94 (or some other date prior to 5/1/00).  In essence, the claimant has a right to another look at the same evidence that was already considered when his proper applications were denied under the new legal standard (the 2/19/02 musculoskeletal listings).

Does the new issue and the bar against application of administrative res judicata mean that we are "reopening" the prior administratively final decision of 9/6/98 and/or determination of 5/1/00?  NO!  Not unless the regulatory conditions for reopening are independently met.  20 CFR 404-987-989.  So, how do we decide, and what do we say in the decision?  First of all, see how much time elapsed between the date of the initial determination notice on claim #1 (11/21/95) and the date on which claim #3 was filed (10/16/00).  Answer: more than 4 years.  Thus, the administratively final decision dated 9/6/98 may not be reopened even if good cause is found to exist (if, for example, there is new and material evidence), unless one of the rare exceptions listed in 404.988(c) is met.  

Suppose, instead, that more than 12 months but less than 4 years had elapsed between the date of the initial determination notice on claim #1 and the date claim #3 was filed.  Reopening would be possible if good cause was shown, but in the absence of good cause, the change of law would not provide a basis for reopening, as expressly provided in 404.989(b).

What about the administratively final initial determination on application #2?  Can that be reopened?  Again, we look to see how much time elapsed from the date of the initial determination notice on claim #2 (5/1/00) and the date the current claim was filed (10/16/00).  Answer: less than 12 months.  Under 404.988(a), we may reopen the determination of 5/1/00 for "any reason".  Does the change of law constitute a reason sufficient to satisfy the "any reason" provision?  YES.  While a change of law does not support a finding of good cause to reopen under the 4-year reopening rule, it does rise to the level of reason to reopen under the 12-month rule.

So, supposing our claimant is found disabled beginning on 12/1/94.  His POD will commence on that date, regardless of whether he is granted benefits under application #1, #2, or #3.  But his entitlement DIB depends on the date of the application used as the basis for the decision.   He completes his 5-month waiting period by 5/95.  If we used application #1, he would get benefits beginning 5/95, after the 5-month waiting period and no more than 12 months before #1 was filed.  If we use #2, benefits would begin 12/98 (12 months before #2 was filed).  If we use #3, benefits would begin 10/99 (12 months before #3 was filed).  The correct decision in this case is to reopen the administratively final determination on application #2 under the 12-month "for any reason" rule, and allow benefits based on that application. but to refuse to reopen the administratively final decision on claim #1 because more than 4 years elapsed between the date of initial determination notice #1 and the date application #3 was filed.    

Note that the reopening issue is distinct and apart from the res judicata issue.  Because of the change of law, there is a new issue, and the claimant has a right to a new look at the whole period of alleged disability since the beginning (res judicata does not apply).  Whether he has a right to reopening is a separate inquiry, governed by a different set of regulations related to the payment of benefits.

I hope this analysis will be helpful to you.  The last time I know of that SSA/OHA recognized a change of law which created a new issue preventing the application of administrative res judicata was eight years ago, on 2/10/94, when new cardiovascular listings went into effect.  Those of us who were around at that time have gotten pretty rusty in the interim, and this is probably new territory for those who came on board since then.  Good luck!  CR
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Postponement of Joint Hearing on the
Challenges Facing the New Commissioner of Social Security
Thursday, February 13, 2002

Congressman E. Clay Shaw, Jr. (R-FL), Chairman, Subcommittee on Social Security, and Congressman Wally Herger (R-CA), Chairman, Subcommittee on Human Resources, Committee on Ways and Means, today announced the Subcommittees’ joint hearing on the challenges facing the new Commissioner of Social Security, previously scheduled for Thursday, February 13, 2002, at 10:00 a.m., in the main Committee hearing room, 1100 Longworth House Office Building, has been postponed and will be rescheduled at a later date.

From:  Jim Hill, President of NTEU, Chapter 224

To:
The Members of Chapter 224







February 20, 2002

Folks:

Congressional Testimony

There is good news and disappointing news to report on this front.  The bad news is that less than 24 hours prior to the scheduled beginning of the hearing we were notified that the hearing was postponed.  No new date has yet been set.  The good news is that my written testimony was forwarded to the Subcommittee members last week, so that they have had the chance to read it.  Since the Subcommittee specifically solicited our testimony, I am sure that the appropriate members and staff have read it.  Barbara Sheehe, Stewart Goldstein, and I will be in Washington at the beginning of next month and will speak directly to the Subcommittee staff regarding our suggestions about dealing with the current crisis at OHA.

As you know, the previous SSA leadership was not receptive to our advice regarding OHA, and quite frankly, OHA’s current crisis would have been avoided had they paid heed.  There remains a good deal of internal opposition within SSA to programs that will effectively deal with the current crisis.  We have reason to believe the new Commissioner of Social Security and the new Associate Commissioner of Hearings and Appeals are free of the anti-attorney bias that has traditionally characterized SSA’s view of OHA.  While we hope that the new leadership at SSA implements a more realistic solution to the crisis at OHA, it is essential that we maintain our relationships with oversight bodies that monitor SSA.

The most obvious place we have pursued those matters that most affect us and service to the public is the Social Security Subcommittee of the House Committee on Ways and Means.  The Chairman of that Subcommittee is Clay Shaw of Florida, himself an attorney.  Our dealings with Congressman Shaw and the Subcommittee staff have been cordial.  While Congress tries to avoid direct interference with internal agency matters, the current crisis may mandate a more direct role by the Congress.  

The GAO Sees Things Our Way

Another avenue we have doggedly pursued is presenting our case to the Government Accounting Office (GAO).  This agency, which does investigative work at the request of the Congress and makes recommendations to the Congress, has spent a good deal of time reviewing the Social Security disability process.  GAO has been critical of the Disability Redesign Program and now is critical of the Hearing Process Improvement plan, and it has, for all intents and purposes, labeled both programs as failures.  I have spent many hours with GAO representatives over the past several years supplying them with our opinions, observations, and most importantly statistical evidence supporting our positions.  While we have always been well received by GAO, its reports have been disappointingly lacking in recommendations to follow our advice.  That has changed.  Like NTEU, GAO believes that the crisis of the mid-1990s has returned.  In a draft of a report to be released next month, GAO favorably comments on the Senior Attorney Program and indicates that SSA should return to the strategies that were successfully employed to address similar problems in the past.  

Senior Attorney Selection Grievance  

Last week the Chapter filed an institutional grievance on behalf of all Attorney Advisors who met the eligibility requirements for promotion to the permanent GS-13 position who were not promoted.  John Stokes, the Region 10 Vice-President and Steward, is the chief draftsperson of this grievance.  We are asking that these people be retroactively appointed to the Senior Attorney position with back pay.  It is important to note that John crafted a grievance that while contesting the validity of the promotion selection process, does not disadvantage either those promoted or those not promoted.  After consultation with John and Chief Steward and Executive Vice President Joan Kirshner, we applied a different strategy than that used in 1998 when the original Senior Attorney grievance was filed. We began by filing extensive requests for information and concurrently prosecuted several local grievances on similar fact patterns.  We then took the local grievance with the strongest fact pattern to arbitration.  We studied the partially favorable (but less than satisfactory) results from the Metairie arbitration as well as an important arbitration on the merit selection process involving a Region IV situation.  With this information John was able to craft the current grievance to enhance the probability of a fully favorable conclusion.  There is no doubt that the recent grievance will also go to arbitration.  I shall keep you apprised of the course of this grievance.

The Crisis Continues

The following chart demonstrates that OHA remains unable to efficiently process its workload.  The backlog grows and grows.
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<A copy of the membership list was attached to the original newsletter.  It’s omitted in the archive copy to protect privacy.
