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Message from the president

I am sorry this edition has been so delayed.  Many rumors have been flying, but unfortunately little solid information.  I tried to hold it for a while to see if we could publish some real “news”.  This was compounded by the fact that several of our officers, myself included, have been weathering an assortment of personal difficulties that limited the time we could devote to the business of the Association of Attorney-Advisors.  Thus, The Advisor was delayed.  My apologies.  Now, back to the news.

We certainly live in interesting times.  For the third time in just over a decade, OHA is facing a major overhaul of how we process cases.  Early returns from E-Dib should be published soon.  The Commissioner promised to announce more and more details of her “new approach.”  There have been many rumblings about impending announcements, but no actual statements.  The Commissioner announced in May 2005 she was in final negotiations with the Office of Management and Budget regarding the new regulations to implement the New Approach.
There has been nothing indicating any significant changes in the “Reviewing Official” proposal that establishes an attorney-adjudicator position to replace Recon.  The RO has the potential to be a major advancement opportunity for Attorney-Advisors.  100 more ALJs were hired in FY 2005.  A number of OHA attorneys were picked, including several Association of Attorney-Advisors members including past-President and long time member Cam Oetter.  Kudos to Cam and everyone else (I am not going to individually name every other Attorney-Advisor who got the nod, for fear of missing someone).  More ALJs are expected to be hired in FY 2006, with a rumor of a November 2005 training class.    

These facts appear to indicate the pendulum might finally be swinging in a friendly direction for Attorney-Advisors for the first time since the 1995 rollout of the original Senior Attorney program.  The odds appear better than they have been for a long time for many Attorney-Advisors/Senior Attorney-Advisors to advance.  OHA receipts continue on a pace that would provide enough work for another 200 new ALJs in addition to the 2004 and 2005 classes [even assuming they were hired immediately, were able to immediately be as productive as current ALJs].  The Commissioner testified to Congress that SSA “needs” about 1300 ALJs.  Thus, with attrition of 40 - 60 or more during the year, there is currently a demand for another 200 ALJ hires off the current register.
Last summer, our Associate Commissioner told me he wanted to hire more OHA attorneys as ALJs, but asserted that his hands were tied by the scoring system and rule of three.  Unless OPM reopens/replaces the current register, the next classes should show how serious he really was, since large numbers of OHA attorneys on the current register should be eligible for the next class.  We probably make up 30 - 40% or more of the remaining candidates on the register.  90.4 was reached on the July 2004 certificate.  89.3 was reportedly reached on the September 2004 certificate [although hiring from that certificate was delayed].  I have not heard any reliable reports of the scores reached for the 2005 certificates.  Medicare has been hiring and is expected to hire more.
There were probably 850 -900 candidates on the register in February 2004 with scores over 80, prior to the 2004 hiring.  While 20 – 30 10 pt. veterans were reportedly added to the register, over 200 ALJs have been hired and it is likely some of the candidates have dropped out.  If my extrapolations are correct, a FY 2006 certificate off of this register could dip into the low 87 and maybe into the 86 range.  This and the possibility that the RO could become a GS 14 position makes one think about stocking up on some champagne.
However, there are quite a few “if’s” before celebrations begin.  First, the “New Approach” is still far away from implementation.  Even it rolls out in our favor with the Reviewing Official an attorney-only position; this is no guarantee of advancement/improvement for all OHA attorneys. [Remember how non-OHA people filled a high number of the HPI HOD & GS slots?]  Second, there is certainly no sign of a general upgrade for Attorney-Advisors who remain within OHA, or even any signs that management might be more amenable to implementing attorney-friendly programs like license fee and CLE reimbursement (see, upcoming issues for more regarding CLE), or job sharing with the U.S. attorney's office or OGC.  Third, the Commissioner in her 2003 testimony regarding ALJ hiring, indicated some reluctance to complete all of the hiring off the current register.  Of course, she has since hired 200 ALJs in spite of that statement.

Finally, the possibility that OPM will replace the current register is continuing to loom.  This certainly opens the door for a large number of Attorney-Advisor to get on the register for the first time.  There is even a possibility that OPM might increase the value of subject matter experience so that our odds of selection markedly improved.  However, I am afraid that the more likely result would be that opening the register would kill the possibility for significant numbers of OHA attorneys to be selected as ALJs for another ten years.  Given OPM’s history, there is no realistic hope that a new register would do anything else but give OHA candidates lower scores as a class, perhaps even lower than the current system.  We would then be buried under an influx of new applicants.  I have heard nothing to make me think there is any likelihood that a new policy of providing extra credit for subject matter experience would be implemented.  The good news – you finally have a score on the register.  The bad news – you are Number 1237.
We all know that management has made numerous public statements praising the work of Attorney-Advisors in the past, but with little real effort to better utilize us, much less improve our odds for advancement.  Associate Commissioner Geier issued a number of statements voicing appreciation of the work done by OHA attorneys and expressed an interest in broadening their duties.  However, in the last years of her administration it appears the opposite sentiment was in control.  Those last years included the deliberate mismanagement and death of the original Senior Attorney-Advisor program; the failure to hire any significant numbers of new attorneys after the @300 temporary attorneys hired in the mid-1990’s; and the rollout of HPI).

Many of us hoped for a broad reversal of those policies.  That did not happen.  However, we should all acknowledge that Associate Commissioner Thurmond has implemented some significant pro-attorney changes.  
For the first time Attorney-Advisors have been permitted to participate in leadership development programs at the central office and regional level.  Previously, “excepted service” employees were not eligible [Attorney-Advisors and Senior Attorney-Advisors are all “excepted service” positions].
The central office screening unit programs have provided opportunities for Attorney-Advisors and Senior Attorney-Advisors to have details at Falls Church.
Pat Jonas claimed that 100 new Attorney-Advisors were hired in 2004 and 100 more were expected to be hired this year.  [Caveat - I have not heard confirmation of this from any other source and recent announcements indicate that any 2005 hiring is on hold.]

These are positive changes.  They may not be as sweeping as we would like, that they are a marked improvement over the last years of the Geier administration.  I suspect that we are still over a year away from rollout of any of the major “new approach” changes.  Given that we are still waiting for details to be announced, it is absurd to expect a rollout any sooner.  I believe the odds are with us for a significant number of OHA attorneys to be hired as ALJs.  This is not because of any change in policy, but because of these facts:

The Association of Attorney-Advisors will continue to present our position on issues to our leaders.  Perhaps we can offer a more pragmatic, reasoned approach than some of the more extreme positions proposed by other stakeholders.
Thank you again for the opportunity to represent you.

Jim Hitchcock
