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MESSAGE FROM THE PRESIDENT

As usual we appear to be living in “interesting” times at ODAR.  With the budget still up in the air, many questions are on hold.  It is difficult to find much solid information.

 

The Fed RO program appears to have hired another 30 RO’s for the pilot.  We have not received any information regarding these recruits.  The Fed RO’s have begun to review cases.

 

The Appeals Council hired a new group of writers including two of our members, Ken & Julia Terry.  Remember, the Appeals Council is not dead under the New Approach; it will just be renamed and restructured.

 

There is certainly a need for large hirings of ALJ’s and support staff at local ODAR offices, but there is no evidence that this will occur any time soon.

 

Commissioner Barnhart will be leaving soon.  Michael Astrue has been nominated to replace her.  Mr. Astrue was in SSA’s OGC during the first Bush Administration.  More recently he has been general counsel, CEO and/or a director for various biotech firms.  Andrew Biggs has been nominated for Deputy Commissioner.  Mr. Biggs is currently the Associate Commissioner for the Office of Retirement Policy and previously was a staffer for the Cato Institute who avidly promoted private accounts for Social Security.

 

Jim Hitchcock

ELECTIONS
Nominations for 2007 Officers in AAA have been received and mirror those of last year. Jim Hitchcock was nominated for President, Gus Martin was nominated for Vice-President, Bob Howard was nominated for Secretary, and Anne Shaughnessy was nominated for treasurer. No other nominations were received. A ballot is attached at the bottom of this newsletter. You can mark your selections, copy and paste them into an e-mail, and send it to me at charles.r.howard@ssa.gov by December 7, 2006.
ADMINISTRATIVE ISSUES

We are currently collecting membership dues for 2007. Dues for regular members are $10.00 per person and dues for associate member are $7.50 per person. Please make your check payable to the Attorney-Advisor’s Association and mail to our Treasurer, Anne Shaughnessy, at the following address by December 31, 2006:


Association of Attorney-Advisors


Anne Shaughnessy, Treasurer


5510 SW 97th Avenue


Cooper City, FL 33328

CAREER NEWS
The ALJ message boards are beginning to include discussions about a new ALJ class in 2007, but, as always, they report that budgetary issues will be paramount and must be resolved before a class can be selected. As most of you know, SSA is still operating under a Continuing Resolution and personnel decisions are generally not made until a budget is final. 

ARTICLE SUBMISSIONS

Pursuant to AAA bylaws, any member can submit an article for inclusion in the newsletter. Anyone interested in submitting their own article in future newsletters can contact an officer.  Please remember, The Advisor is a publication of general circulation.  
I. The following article was submitted by AAA President Jim Hitchcock:

Do You Appreciate the Power of the Internet?
By Ralph Smith 

9/15/2006

 

The internet is an incredible technology. Most of us are still coming to terms with how to use it to make our lives better or at least more enjoyable.

Our goal at FedSmith is to provide our readers with a quick and easy summary of news that impacts the federal workforce. We often focus on aspects of pay and benefits because there is a high interest in these topics. Many of our news items are about more general topics ranging from an act of heroism by a federal employee to a story about a federal employee doing something that led to prosecution and a prison sentence.

For much of my federal career, many of these news items were unavailable to the workforce. The press that catered to the federal employee generally ignored the negative items and focused largely on pay and benefits issues or case decisions of general interest. From reading these newsletters or articles, one would think that, unlike the rest of society, the federal workforce was largely free of corruption and dishonest people. That was a good feeling but probably based more on lack of knowledge than reality.

FedSmith provides a wide variety of articles from around the world that we think will be of interest to the federal workforce. That is our primary point of reference. With the power of the internet, readers learn about news that impacts them and their careers within a short time after the news is available. Most of the news is positive and informative. Some news items provide examples of how a federal employee has ruined a career or the lives of others being served by the federal government.

We also provide an outlet for any reader to comment on the articles. In fact, the comments section is one of the more dynamic and popular sections of the site. I read almost all of the comments to learn what people are thinking, what they find of interest and to gain a perspective on how federal employees think about a topic. 

Some readers may not realize how powerful the internet can be. Sitting alone at your computer and taking the time to pour out your thoughts can be healthy and fun. It is quick and easy to outline your ideas on the FedSmith site and then hit the submit button. The process is quiet and anonymous.

The process is also deceptive. Writing your personal thoughts and observations in a quiet office space while alone with your computer seems personal and private. But once you hit the submit button, your thoughts are in the public domain. Your words and thoughts can influence people. It can make them think. It can make them angry. Your words can be uplifting or hurtful.

Some of the comments submitted--probably most of them-- are thoughtful and well-written. Some are hastily thrown together with little apparent thought given to the spelling, grammar or content. On rare occasions, some are intentionally nasty and directed at another reader or a writer. We screen the comments but post most of them. We don't make corrections or alterations other than those with questionable phrases or thoughts our lawyer tells us we should not publish on the site.

The FedSmith site had 42 million hits last year. Most readers are federal employees or retirees. But reader comments and the news articles are read by large numbers of people--many of whom do not work for Uncle Sam. The site is read by average citizens who stumbled across an article as a result of a search for a word or phrase. It is read by reporters looking for a new angle or a new story. I would like to think our site has made some people think about current topics and, no doubt, the site content has reinforced the views of some who already have positive or negative impressions of federal employees.

Out of the many comments that are sent in, some of them stand out. Here is one example sent in on September 1st by a reader who says he or she is employed by the Department of Housing and Urban Development. (By the way, we did post the comment.)

"You guys are soooooo smart. Making moneydoing nuthin but foolin' people. Wanna bet whether this comment will be posted?

p.s. Why don't research and answer some real good questions like:
1. Why are federal employees cash awards taxed by the same federal government?
2. Why aren't (government sponsored) lottery tickets tax deductable?
3. Why do federal employees have to pay ANY federal tax? The pay scale says one thing but in reality you never get to hold the money."

We are sometimes asked by readers why we allow readers to post comments that reflect poorly on the federal workforce. 

One primary goal of the site is to provide a forum for readers. Many of the articles have comments with opposing views. Some people see these comments and reach conclusions about the topic or about the writer or even about the workforce as a whole. Which ones are right and which ones are wrong? We do not make those decisions. Each reader is able to post a comment and express an idea or opinion on a subject without our company censoring that idea.

With the power to express an idea publicly, anyone should give some thought to how your comment will be seen by others. A taxpayer who sees the comment above has to pay taxes to support the government. Most taxpayers make less than the average federal employee. A federal employee who complaining about paying income tax on a cash bonus or paying taxes from a check supported by the rest of the country is probably not going to create a favorable impression of the workforce as a whole.

Perhaps the reader who posted the comment above sees federal employees as downtrodden victims of a bureaucratic system and wanted a forum to express his (or her) anger. Perhaps he thinks the federal tax system is unfair or that federal employees pay too much in taxes. He may not have any perception about how the comment will be perceived by someone working hard in a job that does not pay as well or have any of the benefits of a federal career--or may not care how the comment is perceived by other readers in any event.

That, in a nutshell, is what can make the internet a powerful force. It gives anyone a chance to express an idea in a public forum. Your ideas can have influence and impact. 

FedSmith is pleased to provide our readers with a forum of interest to the federal workforce. How our readers choose to use it is up to them. We hope most readers will use it wisely and for the benefit of others. How it is used is an option that is left to the individual reader. 

In response to those who ask why we do not screen out the negative thoughts and comments, or why we do not correct the spelling or grammatical errors that are sent in, our goal is to provide news and information and a forum for our readers. The website is not a public relations forum for the federal workforce. We do not post items that we think are designed to hurt or insult other readers (e.g. calling another reader a derogatory name or using terms to insult or degrade an individual or group), but we do not try to censor ideas others may not like. 

Moreover, we are a company of volunteers. Our writers and editors provide their time to provide a free service for the federal workforce. If a reader sends in a comment with a misspelled word, that is how it will appear. There is not a large staff of editors and writers sitting in a room to make everyone's ideas look good in print.

We hope you enjoy our free service. We enjoy providing the service. Keep the comments and suggestions coming in. Your ideas help us determine which news items are of the most interest and value and make our site more lively and more interesting. And, when you are ready to hit the "send" button, check your spelling and make sure you want your comment to appear before it can be read by anyone in the world with a computer and an internet connection.

© 2006 FedSmith Inc. All rights reserved. This article may not be reproduced without express written consent of FedSmith Inc.

Reprinted with the permission of Ralph Smith and FedSmith.com.
II. The following article was submitted by two AAA members. It was described by its authors as purely “foot in cheek”. 
“Substantial Evidence” And Other Creatures of Law

Very early the other morning I woke in a cold sweat with a racing heart from one of those recurring dreams.  I was trapped in an IVT room watching “Top 10 Reasons for Remands” on a continuing loop.  It was then that I had an epiphany: all of those reasons could be summed up in one phrase—“SUBSTANTIAL EVIDENCE.”  That is the test the Appeals Council and the Federal courts are supposed to apply when determining if an administrative law judge’s decision is legally sufficient.

Therefore, a friend and I set about to develop a scholarly article setting forth an in‑depth analysis of the substantial evidence test so that all SSA attorneys can write non‑remandable decisions.

As every lawyer does, we looked for head-notes from the most definitive and respected source of law—the Internet.  Immediately, the United States Supreme Court spoke to us.  In an administrative law context, the Court held: “Substantial evidence is more than a mere scintilla.”
    

The Court’s guidance seems clear except for one thing.  To paraphrase that famous song by the band Chicago: Does anybody really know what a “scintilla” is?  Well yes, actually, we do.  The English word “scintilla” comes from the Latin scintilla.  There you have it.  


 
This article was written in their private capacities by G. Willikers and D. Compensated, the noms de plume of two attorneys in the DC area who enjoy writing legally defensible decisions whenever possible.  The views expressed in the article do not reflect the views of the Social Security Administration, or any component or officer thereof, but may reflect the effects of Heineken and/or Guinness. Any apparent correlation to real persons or other aspects of reality is mere coincidence.
2 
Consolidated Edison Co. Et. Al. v. National Labor Relations Board Et. Al., 305 U.S. 197, 229; 59 S. Ct. 206, 217; 83 L. Ed. 126, 140 (1938).
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Weighing a scintilla in captivity   

Now that we have that cleared up, how does this help us understand what a “scintilla of evidence” might look like?  We know the Latin, scintilla means:  A spark, a glimmer, a faint trace.  Of the genus scintillae as in swabilus scintilla, a spider native of the rain forests of Lower Swabiziland that glows faintly when threatened.  Therefore, a scintilla of evidence is that which, when challenged with the facts, develops an angry glow.

The importance of understanding what constitutes a scintilla of evidence cannot be overstated.  As the photo above shows, each of us would definitely want to know whenever there might happen to be a scintilla running loose in our office.  

Because “substantial” evidence is “more than a scintilla but less than preponderance,” we must next determine what a “preponderance” is.  Simply put, a preponderance, in legal terms, means a certain thing weighs more than another thing.  If both things were put on opposite sides of a scale, the scale would tip, if ever so slightly, in favor of the heavier object.  For example, in the photo below, the heaviest object is the gorilla. 
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So we see that “substantial” evidence is something that is “more than a spider, but less than a gorilla.”
  Of course, when a 500 pound gorilla jumps from the file, there’s no question substantial evidence is on the loose.  But a mere spider is not enough.  However, two or more spiders would do it, because that is “more than a spider.”  (Hey, where were those files stored anyway?)  Hence, SSR 96-7p teaches that “a single conclusory statement is not sufficient.”  You must provide several.  Just one is a mere scintilla.

3 
This definition comports nicely with the definition of “marked” as “more than moderate but less than extreme.”  Listing 12.00(C).
So now we know what to do in order to avoid remands.  Find that scintilla‑plus and write the decision.
  The only possible glitch is that “reasonable mind” thing.  Even though it might be difficult, we are certain we can associate “reasonable mind” with the written decision.  This can be achieved by resorting to a well‑known principle known as “legal fiction.”  
Conclusion
Precise definition of legal terms is very important to those of us with reasonable minds.  Indeed, precise definitions are the adjudicator’s only defense against arbitrariness in decisionmaking.  Precision is obtained by comparative placement along a continuum of legal meaning, formulated as “more than . . . less than . . . .”  Take, for example, the Supreme Court’s definition of pornography: “I know it when I see it.”
  Clearly, it means “more than offensive but less than obscene.”  Now that’s precision! 

4 
Seriously folks, evidence that is greater than a scintilla is that evidence which a reasonable person would find sufficient to support a conclusion. For further guidance See Marker v. Finch, 322 F. Supp. 905, 910 (Substantial evidence is that which a reasoning mind would accept as sufficient to support a particular conclusion and consists of more than a mere scintilla
 of evidence but may be somewhat less than a preponderance.); Rivera v. City of Bandon, 38 Or LUBA 736 (2000) (Although items of evidence, when viewed individually, might be sufficiently questionable that they would not be relied upon by a reasonable decision maker, when viewed together those same items of evidence might become evidence a reasonable person could accept in support of a challenged finding.); DLCD v. Douglas County, 38 Or LUBA 542 (2000) (A reasonable person with an understanding of the assumptions and limitations that underlie USDA soils data would not rely on those data to conclude that sites rated to have severe soils limitations for small commercial uses for that reason alone cannot accommodate any commercial use.); Adler v. City of Portland, 25 Or LUBA 546 (1993) (Substantial evidence is evidence a reasonable person would rely upon to reach a conclusion, notwithstanding that different reasonable people could draw different conclusions from the evidence.).

5 
Jacobelis v. Ohio, 378 U.S. 184, 197; 84 S. Ct. 1676, 1683; 12 L. Ed. 2d 793, 803-84 (1964).
2007  AAA  ELECTION  BALLOT

OFFICE



CANDIDATE
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_____  
Jim Hitchcock

VICE PRESIDENT

_____

Gus Martin
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_____

Bob Howard

TREASURER

_____

Anne Shaughnessy
Please make your selections, copy them into an e-mail, and send it to charles.r.howard@ssa.gov by December 7, 2006.
� 	This article was written in their private capacities by G. Willikers and D. Compensated, the noms de plume of two attorneys in the DC area who enjoy writing legally defensible decisions whenever possible.  The views expressed in the article do not reflect the views of the Social Security Administration, or any component or officer thereof, but may reflect the effects of Heineken and/or Guinness. Any apparent correlation to real persons or other aspects of reality is mere coincidence.


� 	Consolidated Edison Co. Et. Al. v. National Labor Relations Board Et. Al., 305 U.S. 197, 229; 59 S. Ct. 206, 217; 83 L. Ed. 126, 140 (1938).


� 	This definition comports nicely with the definition of “marked” as “more than moderate but less than extreme.”  Listing 12.00(C).


� 	Seriously folks, evidence that is greater than a scintilla is that evidence which a reasonable person would find sufficient to support a conclusion. For further guidance See Marker v. Finch, 322 F. Supp. 905, 910 (Substantial evidence is that which a reasoning mind would accept as sufficient to support a particular conclusion and consists of more than a mere scintilla� of evidence but may be somewhat less than a preponderance.); Rivera v. City of Bandon, 38 Or LUBA 736 (2000) (Although items of evidence, when viewed individually, might be sufficiently questionable that they would not be relied upon by a reasonable decision maker, when viewed together those same items of evidence might become evidence a reasonable person could accept in support of a challenged finding.); DLCD v. Douglas County, 38 Or LUBA 542 (2000) (A reasonable person with an understanding of the assumptions and limitations that underlie USDA soils data would not rely on those data to conclude that sites rated to have severe soils limitations for small commercial uses for that reason alone cannot accommodate any commercial use.); Adler v. City of Portland, 25 Or LUBA 546 (1993) (Substantial evidence is evidence a reasonable person would rely upon to reach a conclusion, notwithstanding that different reasonable people could draw different conclusions from the evidence.).


� 	Jacobelis v. Ohio, 378 U.S. 184, 197; 84 S. Ct. 1676, 1683; 12 L. Ed. 2d 793, 803-84 (1964).





